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Case No. 20040880-SC 
Utah Supreme Court 
State of Utah, 
Respondent/ Cross-Petitioner, 
vs. 
Richard Norris, 
Petitioner/ Cross-Respondent. 
Reply Brief of Cross-Petitioner 
Argument 
Pursuant to rule 24(c), Utah Rules of Appellate Procedure, the State submits this 
brief in reply to the new matters raised in respondent's brief. 
In his Brief of Cross-Respondent, Aplt. Brf. at 23-24, defendant claims that his 
challenge to the constitutionality of the communications fraud statute constitutes a 
challenge to "the sufficiency of the Information filed against him," which, he argues, 
is jurisdictional in nature. Aplt. Brf. at 23-24. In support of this proposition, 
defendant relies on a number of federal court decisions holding that a defect in a 
federal indictment is a jurisdictional matter that may not be waived: United States v. 
Harper, 901 F.2d 471,472-73 (5* Cir. 1990); United States v. Mantilla, 870 F.2d 549,552 
(9* Cir. 1989), amended at 907 F.2d 115 (9* Cir. 1990); United States v. Rivera, 879 F.2d 
1247,1251 (5*h cir. , cert, denied, 493 U.S. 998,110 S.Ct. 554 (1989); O'Leary v. United 
States, 856 F.2d 1142,1143 (8th Cir. 1988); United States v. Morales-Rosales, 838 F.2d 
1359,1361 (5th Cir. 1988); United States v. DiFonzo, 603 F.2d 1260,1263 (7* Cir. 1979), 
cert denied, 444 U.S. 1018,100 S.Ct. 672 (1980); and United States v. Broncheau, 597 
F.2d 1260, 1261 n.l (9* Cir.), cert denied, 444 U.S 859, 100 S.Ct. 123 (1979). 
Defendant's reliance on these cases is misplaced. 
The cases cited by defendant merely stand for the proposition that a defective 
federal indictment deprives di federal court of federal jurisdiction. However, the subject 
matter jurisdiction of state courts is governed in the first instance by state law, not 
federal law. Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473,478,101 S.Ct. 2870,2875 
(1981). Accordingly, the federal cases cited by defendant do not control. 
This Court has "repeatedly held that 'failure to object at trial to alleged defects in 
the information constitutes waiver of the opportunity to challenge its contents on 
appeal.'" State v. Thomas, 1999 UT 2, If 30, 974 P.2d 269. In other words, this Court 
has not treated such challenges to the information as jurisdictional. In State v. Smith, 
700 P.2d 1106, 1109 (Utah 1985), Smith "claim[ed] that there were defects in the 
information by which he was charged and that the district court therefore lacked 
jurisdiction to try him on the basis of that information." The Court rejected 
defendant's claim, concluding that the objections were waived because they "were 
not raised prior to trial." Id. 
2 
In sum, defects in the information are not jurisdictional under State law. Thomas 
and Smith control. 
In any event, the federal cases cited by defendant are no longer good law in light 
of United States v. Cotton, 535 U.S. 625,122 S.Ct. 1781 (2002). In Cotton, the United 
States Supreme Court held that" defects in an indictment do not deprive a court of 
its power to adjudicate a case/7 Id. at 630,122 S.Ct. at 1785. All but one of the four 
circuits upon which defendant relies has since acknowledged Cotton and its ruling 
that defects in an indictment do not deprive a federal court of jurisdiction. See United 
States v. Longoria, 298 F.3d 367,372 (5th Cir.), cert denied, 537 U.S. 1038,123 S.Ct. 573 
(2002); United States v. Ceballos, 302 F.3d 679,692 (7th Cir. 2002), cert denied, 537 U.S. 
1136,123 S.Ct. 924 (2003); United States v. Ratigan, 351 F.3d 957,962-63 (9* Cir. 2003), 
cert denied, -- U.S. ~, 125 S.Ct. 173 (2004).1 
Conclusion 
For the foregoing reasons and those stated in the opening brief, the State 
respectfully requests the Court to reverse the judgment of the court of appeals 
holding that defendant's challenge to the constitutionality of the communications 
fraud statute is jurisdictional. 
1
 In an unpublished decision, the Eighth Circuit also has recognized the Cotton 
holding. See United States v. White, 47 Fed.Appx. 429,430 (8th Cir. 2002). 
3 
Respectfully submitted July 18,2005. 
Mark L. Shurtleff 
Utah Attorney General 
</^W 
Fey S. Gray ^ 
assistant Attorney General 
Counsel for Petitioner 
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